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Alvarado Tax & Business
Advisors LLC is a Limited
Liability Company organized under
the laws of Puerto Rico and is
engaged in providing tax and
business advisory services. We are
a multidisciplinary tax and business
advisory professional service firm,
unencumbered by the constraints
of an association with an auditing
firm, and the regulatory and
disclosure rules of the Security and
Exchange Commission.

Puerto Rico Treasury Department’s Evolving
A tude Towards Transfer Pricing Issues

Background

Backed up by years of unmatched
hands-on experience in public
accounting, government and
corporate tax, our team of tax
consultants has redefined the
market by providing professional
tax and business advisory
services through our “top-heavy”
structure, designed specifically to
provide high level tax consulting to
our clients on a more personalized
basis.

Historically, the PRTD has had a hands-off approach towards transfer pricing issues. This
approach, which runs opposite to the one of most tax authorities around the world, was
nothing more than a reflection of Puerto Rico’s economy and of the nature of the largest
taxpayers for decades.

For information visit us at:
www.alvatax.com or contact
one of our Tax Professionals for an
appointment:

For a long time, Puerto Rico’s economy was mainly manufacturing industry based, and most
of those players were United States companies with manufacturing facilities in the Island.
These companies were attracted by a combination of local and federal tax breaks that
minimized their tax burden. In fact, there was an implicit incentive to shift income to
Puerto Rico to take advantage of the reduced tax burden.
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By: Juan Zaragoza-Gómez
In our Special Bulletins from February and March 2019, we discussed several new
provisions introduced by Act 257-2018 (commonly referred to as the “PR 2018 Tax
Reform”). In this issue we will highlight those related to transfer pricing matters.

Particularly since 1997, Puerto Rico has seen its manufacturing jobs being reduced from
approximately 164,000 to 74,000 in 2017. At the same time, there has been significant
growth in the retail sector, particularly among foreign companies. Due to the nature of the
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operations of these companies, they are
taxed most of the time at regular tax rates,
thus triggering an incentive to minimize the
net income from the local operations.
The transfer pricing provisions of the
Puerto Rico Internal Revenue Code of
2011, as amended (“the Code”) and the
related regulations, even though originated
from the 1954 US Internal Revenue Code,
have not evolved significantly and they just
provided some general guidelines regarding
this area.

Unanswered questions
As can be seen, these new guidelines
provided under the Code, are vague and
leave many unanswered questions. At this
stage, and considering the absence of any
guidance issued by the PRTD as of this
date, formal guidance should be issued
clarifying at least the following issues:
1.

Recent developments
As part of recent tax legislation, the PR
2018 Tax Reform amended Sections
1033.17(a)(16) and (17) of the Code,
which disallow certain type of expenses, as
discussed below, to provide for the
granting of a waiver upon the submission
of a transfer pricing study to be included
with the taxpayer’s yearly income tax
return (the “Transfer Pricing Study”).
As a general rule, these subsections
require a disallowance of 51% of the
payments made to nonresident related
parties, or a Home Office in the case of a
branch, for expenses related to the Puerto
Rico trade or business which are not
subject to income tax withholding under
the Code.
Pursuant to the above-mentioned
amendment, the following rules will apply
to the Transfer Pricing Study:






Applicable to taxable years beginning
after December 31, 2018;
Must include an analysis of the Puerto
Rico operations in conformity with
Section 482 of the US 1986 Internal
Revenue Code, as amended (the “US
Code”);
Must have been “properly reviewed”
by the US Internal Revenue Service
(“IRS”); and
In the case of passthrough entities
(partnerships, special partnerships and
corporations of individuals), if none of
the entities has operations in the
United States the Transfer Pricing

2.

3.

4.

5.

Will the Transfer Pricing Study be
required on an annual basis or its
effectiveness will go beyond one
taxable year?
What will be the extent of the Puerto
Rico operations required to be
covered under the Transfer Pricing
Study? Will the Transfer Pricing Study
be limited to the expenses charged by
the foreign entity or will it include all
operations?
What is the meaning of “properly
reviewed” by the IRS? Specially, since
we are not aware, other than the
advanced pricing agreements¹, of any
type of review or approval process
provided by the IRS?
Can the Transfer Pricing Study for any
taxable year be made using as
reference the intercompany charges
for the immediately preceding taxable
year?
Will the exception to allow the
Transfer Pricing Study to be made
under the OECD rules be extended to
corporations or eliminated completely
in order to be consistent?

ATBA comments
Some of the unanswered questions above
may be addressed through legislation while
others will be handled administratively.
There are talks of possible legislation to
amend the Code and we expect it to
include language to eliminate or clarify the
requirement for the Transfer Pricing Study
to be properly reviewed by the IRS and to
provide a consistent rule regarding the
possible use of OECD rules in certain
Transfer Pricing Studies. Furthermore, we
expect guidance to be issued by the PRTD
before the end of calendar 2019 answering
at least some of the questions mentioned
above, including the period or periods
covered under a Transfer Pricing Study.
We will keep you posted of any
developments in this area. At ATBA we
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Study may be prepared under the
rules established by the Organization
for Economic Co-operation and
Development (“OECD”).
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have experienced tax professionals that
can assist you with these reporting
requirements and other related tax
matters.
Note
¹ An advanced pricing agreement
(“APA”) is a pre-arrangement done
between a taxpayer and a tax authority
on a speciﬁc or appropriate
methodology for certain transac ons,
usually among related par es, over a
determined period of me.
Continues on Page 3

Key Contacts at
Alvarado Tax &
Business Advisors LLC

Puerto Rico Treasury…
Continued from Page 2

Juan A. Alvarado-Zayas, Esq.,
CPA
Managing Member
787-620-7730
jalvarado@alvatax.com
Juan Zaragoza-Gómez, CPA
Member
787-620-7740
jzaragoza@alvatax.com
Felipe Mariani-Franco, CPA
Member
787-620-7736
fmariani@alvatax.com

We are Green. Are You?



Please consider the
environnment before printing this
publication.

Alvarado Tax & Business
Advisors LLC
104 Acuarela Marginal Street
Martinez Nadal Expressway
Guaynabo PR 00969
PO Box 195598
San Juan PR 00919-5598
T. 787.999.4400
F. 787.999.4646
E. taxadvisors@alvatax.com
www.alvatax.com
www.taxand.com

Tax Is Our Business®

Sandra Marie Torres-Martínez,
CPA
Member
787-620-7728
storres@alvatax.com
Edgardo Sanabria-Valentín,
CPA
Member
787-999-3015
esanabria@alvatax.com
Carlos R. González-Martínez,
CPA
Member
787-620-7739
cgonzalez@alvatax.com
César De Jesús-Umpierre, CPA
Member
787-620-7734
cdejesus@alvatax.com
Rosirma García-Rivera, CPA
Member
787-620-7733
rgarcia@alvatax.com

This publication supports Alvarado Tax & Business Advisors’ marketing of professional services. It is intended for information
purposes only and should not be regarded as written advice or recommendation to undertake any position, tax related or
otherwise. Readers should not consider the information contained in this publication to be complete, nor act solely on the basis
of the material contain herein. Moreover, due to changing laws and associated authoritative literature, that information may not
continue to apply to a reader's situation. Therefore, we encourage the readers to
contact us or another qualified professional advisor to thoroughly evaluate their specific facts and circumstances; to determine if
any information contained in this publication remains valid and; to discuss the potential application of such information to their
particular situations.
As provided in Department of Treasury Circular 230, this publication is not intended or written by Alvarado Tax & Business
Advisors, to be used, and cannot be used, by a reader or any other person or entity for purposes of avoiding tax penalties that
may be imposed on any taxpayer under the Internal Revenue Code.

